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EDITORIAL NOTES. 


WHEN THE JUDGES of the district courts were legislated out of office, 
in the spring of 1891, the outcoming and the incoming judges of the first 
district court of Newark allowed themselves to become the subject of a 
decision of the Supreme Court, as to which of them was entitled to hold 
court on the first day of April. The old judge, having an unfinished 
case, took the bench at ten o’clock, and the new judge entering the 
court room a few minutes later was obliged to wait at the bar until the 
case was finished. The incident disturbed, to some extent, the atmos- 
phere of judicial calm, which usually prevails in the district court room. 
The case having been decided, the defeated party insisted that the judge’s 
term of office had expired before the trial and that the judgment was 
therefore void. 

Upon a writ of certiorari the Supreme Court has now decided that the 
term had not expired and that the judgment was good, Fulton v. Wood- 
ward, June 9, 1892, 24 Atl. Rep. 402. The decision turned upon the 
meaning of the words “on,” “‘ from ” and “until,” in view of the evident 


purpose that there should be no day on which there was no judge, and 


no day on which there was more than one. The act of March 2, 1891, 
P. L. 1891, p. 64, provided that the judges of all the district courts 
should continue in office until the first day of April, on which day their 
term of office should end, and that their successors should be appointed 
by the governor, and should continue in office for five years from the 
first day of April. The court held that the effect of the word “ until,” 
when used with reference to an existing and continuing power, was not 
to limit, but to extend the power so as to include the day named; that 
the provision, that the old term should end on the first day of April, im- 
plied that it existed on that day, and that the word “from,” used in 
describing the new term, plainly excluded tlie day of departure. The 
meaning of the act, the court said, was that the judge in office at the 
time of its passage should continue to exercise his function until his term 
of office ended, on April Ist, from and after which his successor should 
take up the duties of the place. 
15 
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THE DECISION of the ordinary in the matter of Job Male’s Will, at the 
last term, 24 Atl. Rep. 370, is an important discussion of the law of 
nuncupative wills. The testator in his last illness gave directions for a 
written will. Memoranda of them were made, and some one, guided 
by the memoranda recited, connected the purposes expressed 
by Mr. Male, and asked if what he said was “correct,” or ‘ was 
all,” or ‘‘ was his will,” and he assented. Male was asked if he 
wished the two physicians for his witnesses, and he said *‘ yes.” The 
will was then rapidly written out and read over to the persons assembled 
in the room, who declared it was what Mr. Male had said. The paper 
was then brought to the bedside and a pen was put in Mr. Males hands, 
but he was too feeble to grasp it. His hand was guided so as to trace 
the signature, but wheu he was asked whether it was his will he made 
no response. He had become unconscious and died in a few minutes. 
It was contended that the will, though not executed, might be sustained 
as a nuncupative will. The Chancellor held that it could not. He said, 
there was no intention to nuncupate, but only an intention to make a 
written will, which was not carried out, and that the request for wit- 
nesses to the written will was not a rogatio testium under the statute 
relating to nuncupative wills. Some American cases having been cited 
as sustaining written instructions for a will as nuncupative wills, he ex- 
amined the course of decisions in the English ecclesiastical courts, and 
showed that it was only with respect to personalty, and before the act of 
L Vict. c. 26, that written instructions were held good as a nuncupative 
will, and that since this statute, which requires all wills, whether of real 
or personal estate, to be in writing, there is no case which does not 
distinguish between instructions for a written will and the declaration of 
a nuncupative will in the manner provided by the statute. 


- ee ——— 


ELECTRIC RAILWAY LITIGATION 


BY RALPH STONE, 


EDITOR OF “ MICHIGAN LAW JOURNAL.” 


The application of electricity to a vast number of practical uses has 
given birth to many novel legal questions. The law of electricity is 
rapidly becoming a special branch of the law, and the decisions of the 
courts upon questions involving the telegraph, the telephone, the electric 
light, the electric railway, and other electrical appliances are multiplying 
with great rapidity. 

Very few people realize or appreciate the multitude of practical pur- 
poses to which electricity is put. Besides the telegraph, the law con- 
cerning which is quite firmly established, electricity plays the principal 
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ELECTRIC RAILWAY LITIGATION 


part in the construction and operation of the telephone, electric light 
and electric railway. It is extensively used as a motive power, 
running machinery of every description, from the sewing machine to the 
trip-hammer. It is employed in electro-plating, smelting, welding and 
heating. Launches are propelled, the soil is ploughed, and clocks are 
made self-winding by electric appliances. Electricity is an important, 
useful and powerful agent in time of war. Torpedoes, range-finders 
and search-lights are operated by its agency. Electrical instruments 
are in common use in dentistry, photography, experimental physics and 
for scientific purposes generally. Electricity is employed in hotels, in 
conjunction with a number of appliances of convenience, such as electric 
call bells, annunciators, fire-alarms, ete. It is an efficacious medical 
remedy. The largest mines of the country are worked by electrical 
mining machinery of various kinds. The police patrol is now regu- 
lated by electricity. Criminals, condemned to punishment for capital 
crimes, are put to death by an electric shock. It is possible now to 
send telegrams from moving trains. Block and road-crossing signals are 
operated by electricity. The work of compiling the last census was 
very materially lessened by the use of electrical tabulating machines and 
registers. In Sweden electricity is used for agricultural purposes, to 
hasten the growth of plants by spreading an artificial warmth through the 
surface of the earth. In England it has been utilized in tanning leather 
so that the operation is reduced from eight months to four days. By the 
ingenious manipulation of electrical devices, music can be transmitted 
from concert halls to private dwellings. 

These are only a few of the manifold, strange and ingenious, but 
practical uses to which this wonderful form of energy is put, but they 
will serve to illustrate what an important part it is destined to play in 
the business and commerce of the world. Following the introduction of 
electricity, have come many legal questions of novelty and difficulty, 
and many more are bound to appear. 

Although electricity, as a motive power for street railways, has been 
in general use but four years, considerable litigation has already arisen 
over: (1) the authority of the electric railway to use the public highway ; 
(2) the rights of owners of abutting property against the electric railway ; 
(3) the liability of the electric railway te the telephone company for 
alleged interference of the former with the proper use of the latter, by 
leakage and induction; and, (4) the liability of the railway company for 
injuries to third persons. 

Four years ago there were only thirteen electric street railways in the 
United States. Now there are over four hundred, and the number is 
rapidly increasing. It was not until 1888 that the electric railway be- 
came a practical commercial success, and the litigation that has arisen, 
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because of the utilization of electricity as a motive power upon street 
railways, dates from that time. The different methods of electric street 
railway construction thus far attempted are four in number, viz: (1) 
storage battery ; (2) conduit system; (3) double trolley ; and (4) single 
trolley. In order to comprehend the legal points involved in a large 
number of electric railway controversies it is necessary at least to under- 
stand the main differences between these methods. The single trolley 
is the only one which has proved financially and commercially success- 
ful, but electrical inventors are now at work endeavoring to perfect the 
storage battery, which is, of course, the ideal system of street transpor- 
tation, and the conduit system, which at present appears to be the more 
practicable. 

1. The storage battery car is driven, as the name indicates, by elec- 
trical power stored in the car itself, but because of the rapid deteriora- 
tion of the batteries, their great weight, and the necessity of frequently 
re-charging them, it has been almost entirely abandoned. It is now but 
little considered in the field of electric traction, except in reference to 
future possibilities. The storage battery car is practicable only upon 
those streets which are quite level. It has been tried, among other 
places, on Madison avenue, New York; Washington, D. C., and Dubu- 
que, lowa. The president of the company, in the latter city, has pro- 
nounced the storage battery a failure, and this was the unanimous opin- 
ion of the practical street-railway operators, at the convention of the 
American Street Railway Association, which was held at Pittsburg, Pa., 
in November, 1891. 

2. The conduit system, or underground method, 7. e., where the con- 
tinuous live conductor is placed in an open-slotted conduit, is not as yet 
a success in this country, its fatal weakness being the inability of its 
operators to prevent the conduit from becoming filled with water, mud, 
ete. It has been successfully operated in Budapest, however, and, as 
the problem of drainage is one with which American engineers are as 
capable of coping as foreign engineers, it is probable that this defect will 
be remedied, and that the over-head wires will be placed under-ground. 

3 and 4. The double trolley system is merely the single trolley with- 
out a ground return. In other words, in the double trolley system a 

‘wire is used for the direct return of the current, while in the single 
trolley system, which is used on nine-tenths of the electric roads now in 
operation, the earth is used for a return circuit. 
I. THE AUTHORITY OF THE ELECTRIC RAILWAY TO USE THE 
PUBLIC HIGHWAY. 


The public easement in the highway is vested in the public, and 
can be divested by nothing short of an exercise of sovereign power, 
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reet 2 Dillon on Municipal Corporations, 4th ed., 4 656. The legislature, as 
reet representing the public, has (in the absence of constitutional restraint, and 

(1) subject to the property-rights and easements of the abutting owner) full 
gle and paramount authority over all public ways and public places. 2 Dillon 
irge on Municipal Corporations, 4th. ed., 656 (518), and cases cited. The 
ler- authority of municipalities over streets and the uses to which they may 
lley be put depends entirely upon their charters or the legislative enactments 
ess- applicable to them. 2 Dillon on Municipal Corporations, 4th. ed., 680 
the (538). It is held, however, that a municipality cannot confer franchises 
oan upon corporations organized for the purpose of operating horse railroads, 
— Id. 717, 725, although it may authorize the streets to be used for many 
other purposes of public convenience other than travel or transportation, 
lec- as to lay sewers, Id. 689 (542); Traphagen v. Jersey City, 29 N. J. Law 
ra- 206 ; State v. Hoboken, 45 N. J. Law, 482; and tolay gas pipes. Attor- 
itly ney-General y. Cincinnati Gas, etc., Co., 18 Ohio St. 262; Indianapolis v. 
but Indianapolis Gas, ete., Co , 66 Ind. 396; 2 Dillon on Municipal Corpor- 
e to ations, 692 (547). 
pon Street cars operated by animal power may be authorized by the legis- 
her lature, and the abutting owner is not entitled to compensation. Attorney- 
bu- General v. Metropolitan R. Co., 125 Mass., 515; Sears vy. Marshallton 
ro- St. R. Co., 65 Iowa, 742.. The electric railway, therefore, should apply 
yin- for a corporate franchise to the legislature, and secure permission by 
the ordinance from the city to use the streets for the purpose of transporting 
ey passengers. 

The right to operate an ordinary steam railway in the streets, which 
oa- is not consistent with the use of the streets for ordinary purposes, cannot 
yet be granted by the city, 2 Dillon on Municipal Corporations, 705 (558) ; 
its Pierce on Railroads, 234; Angell on Highways, 91, note; 25 American 
ud, Law Register, | N. S.J, 431 and cases cited, or by the legislature, except 
= upon payment of compensation to abutting owners. 2 Dillon on Munici- 

as pal Corporations, 705; Grand Rapids and Ind. R. Co. v. Heisel, 38 
will Mich. 62; Story v. New York Elevated R. Co., 90 N. Y. 122; Lahr v. 
nd. Metropolitan El. R. Co., 104 N. Y., 268. 
th- The electric railway applies to the legislature for its franchise, be- 
na cause in that body rests the public easement in the street and it deals 
gle with the city because, usually by their charters, municipalities are 

in granted control over the streets for certain purposes. The steam railroad 
is not permitted to use the streets, except upon compensation to abutting 
owners, while the horse railway is permitted to occupy the streets with- 
out such compensation. The inquiry next presents itself, Can the elec- 
tric railway be authorized to occupy the streets, or, in other words, is it 

and to be classed with the steam railroad or the horse railway ? 
pas In Michigan it has been held that the legislature has expressly con- 
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ferred upon the cities of the state the right to authorize the use of any 
motive power whatever upon their street railways (Act No. 148, Laws of 
1855, amended 1867), which includes the right to authorize the use of 
electricity. Chap. 984, How. Stat., and How. Stat., sections 3495 and 
3533; Detroit City R’y. v. Mills, 85 Mich. 634; see able dissenting 
opinion. Williams v. City Elect. St. R. Co., 41 Fed. Rep. 556. 

In the case of the State, Eleanor Green, Prosecutor v. The Inhabitants 
of the City of Trenton and the Trenton Horse Railroad Company, (N. J. 
L. J., February, 1892, opinion tiled January, 1892), by writ of certio- 
rari, an ordinance was brought into court which was passed by the com- 
mon council of the city of Trenton, giving permission to the Trenton 
Horse Railroad Company to use electric motors to be supplied with 
electricity from properly guarded over-head wires supported by poles. 
The Supreme Court of New Jersey held that the provision of the act, 
(Rev. Supp. p. 369, section 30, passed March 6, 1886), empowering the 
street railways, with the consent of the municipal authorities, to use elec- 
tric or chemical motors or grip cables as the propelling power of their 
cars instead of horses, did not legalize the erection of poles and the 
stretching of wires in a public street as a part of a system of electrical 
railroading, and that the ordinance which purported to grant permission 
to erect such poles and stretch such wires was illegal. The court rea- 
soned that, since from the evidence it appeared that the single trolley 
over-head system had not been in practical operation at the time of the 
passage of this act, 1886, there was nothing to indicate that the legisla- 
ture, from its knowledge of “ electric motors,” could have intended any- 
thing more than the storage battery or underground conduit, which were 
the only systems then experimented with to any extent.* The court also 
decided that ‘ the act contains no implied grant of power to obstruct the 
ordinary use of a public street by posts, wires or any other apparatus 
designed to be used in connection with an electric motor,” and concluded 
that the common council had no power to authorize or consent to any- 
thing more than to the use of an electric motor. It is perceived, how- 
ever, that this opinion does not rest upon the want of power in the legis- 
lature to authorize the erection of poles and wires upon the land of an 
abutting owner, without compensation, upon which question no opinion 
is expressed, but rests upon the intention of the legislature, as expressed 
in the act of 1886. See also State v. Newark and Newark Pass. R. Co., 
(opinion filed January, 1892); 15 N. J. L. J. 45. 

If a horse railway company has been authorized to use the streets, : 


*It appears, however, from the editor’s note to this case, that the evidence was that 
there were five railways in operation in this country by the trolley system before March 6, 
1886, and that only two cars had been run experimentally by the storage battery, both of 


them in Europe. 
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change of motive power is of no consequence unless the power is a nui- 
sance. Lockhart v. Craig St. R. Co., 139 Pa. St. 419; Williams v. City 
Elect. R. Co., 41 Fed. Rep. 556; Taggart v. Newport St. R. Co., 16 R. 
I. 668; Halsey v. Rapid Transit St. R. Co., 47 N. J. Equity 
380. This change may be authorized either by the legislature, +7 N. J. 
Equity 380, supra, or by the city under its charter power. 16 R. I. 
668, supra; 85 Mich. 634, supra; Thompson on the Law of Electricity, 
pp. 29, 51. 

Therefore, passing by, for the present, the question as to whether the 
electric power is a nuisance or not, the courts are, it seems, of the 
opinion that, under the general grant of power from the legislature to 
maintain and operate a street railway, a corporation takes, by necessary 
and unavoidable implication, a right to use any force (as electricity) in 
the propulsion of its cars that may be fit and appropriate to that end. 


Il. THE RIGHTS OF ABUTTING OWNERS. 


The establishment of electric railway lines has met with consider- 
able opposition on the part of abutting property owners. The conten- 
tion of the abutters is that the electric railway is (1) a new burden, an 
additional servitude, upon their land; and that it is (2) a nuisance, and 
that, therefore, they, the abutters, should receive compensation. 

1. Is the electric railway an additional burden to the highway? If it 
is, it is not entitled to occupy the streets without compensation to ad- 


jacent owners. 


Formerly the courts held that the ownership of the fee in the streets 
had an important bearing upon this question. That position has been 
abandoned, because, whether the fee is in the abutting owner or in the 
city, the whole beneficial use as a street is in the public. The abutter 
holds only his easements of light, air and access, and for injury to any 
of these, he is entitled to full compensation. See the elevated railroad 
cases: Story v. N. Y. Elevated R. Co., 90 N. Y. 122; Lahr v. Met. El. 
R. Co., 104 N. Y., 268; Pond v. Met. El. R. Co., 112 N. Y. 186. In 
regard to access see Cincinnati ete. R. Co. v. Village of Cumminsville, 14 
Ohio St. 524; Railway Co. v. Lawrence, 38 Ohio St. 41. 

It has been determined in numerous decisions and without dissent, 
except in New York, that the use of the streets by a horse railroad falls 
within the purpose for which streets are established, and the abutting 
owner can recover no compensation, whether the fee is in the public or 
not. Lewis Em. Dom. 124. 

It is important, therefore, to show that the electric railway has the same 
characteristics as those which make the horse railway a proper use of 
the street, without compensation to abutting owners. While it is settled 
hat the horse railway is a proper use of the street, it is as definitely 
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decided that the steam railroad is not. 2 Dillon on Municipal Corpora- 
tions, 4th ed., 722, and cases cited; Mills Em. Dom. 205, and cases; 
Angell Highways, 91, note 1 and cases; Newell vy. Minneapolis ete. R. 
Co., 35 Minn. 112. But the reasons for this distinction do not apply 
to the horse railway and the electric railway. 

The contention of the abutters is that the erection of the poles on 
which the wires are strung, imposes a new and additional servitude upon 
his land in the street. In other words, that his land, by the erection of 
the poles, has been appropriated to a purpose for which the public have 
no right to it, and that therefore his constitutional rights have been 
violated, for one of the most important guarantees of the constitution is 
that private property cannot be taken for public use without compensa- 
tion. 

But it has been held in a number of recent cases that the use of 
electricity as the motive power of a street railway by the device of the 
over-head wire, does not create a new and additional burden upon the 
street entitling abutting lot owners to compensation or to an injunction 
to prevent the construction of such railway. Taggart v. Newport St. 
R. Co., 16 R. 1. 668; Mills v. Detroit City R. Co., 85 Mich. 634; 
Potter v. Saginaw Union St. R. Co., 83 Mich. 285; Barber v. Sag. 
Union St. R. Co., 83 Mich. 299; Halsey v. Rapid. Transit St. R. Co., 
47 N. J. Equity 380; Lockhart, et al., v. Craig St. R. et al. 139 
Pa. St. 419; Pelton v. East Cleveland R. Co., 22 Weekly Law 
Bulletin and Ohio Law Journal 67; 3 Ohio C. C. Rep. 425; Rafferty 
v. Central Traction Co. (Pa. Sup. Ct.), Sup. Ct. Legal Intelligencer, Vol. 
I, No. 12, p. 419; Thompson on the Law of Electricity, pp. 29-82, 
51-58. 

These decisions are grounded upon the following reasons: That (1) 
“the poles and wires have been placed in the street to aid the public in 
exercising their right of free passage over the street,” and it seems 
“to be clear beyond question that the poles and wires do not impose a 
new burden upon the land, but must, on the contrary, be regarded both 
in law and reason as legitimate accessories to the use of the land tor the 
very purposes for which it was acquired,” Halsey v. Rapid Trausit St. 
R. Co., 47 N. J. Eq. 380; that (2) the “poles and wires are 
directly ancillary to the uses of the street as such,” Detroit City R. Co. 
v. Mills, 85 Mich. 634; 8S. C. 21 Atl. Rep. 26; Taggart v. Newport St. 
R. Co., 16 R. 1. 668; that (8) “the distinction is often stated as a dis- 
tinction between steam and horse railroads, but the distinction rests, not 
on any difference in motive power (85 Mich. 634), but on the different 
effects produced by them respectively on the highways,” Daniels v. 
Clegg, 28 Mich. 32; Attorney General v. Metropolitan R. Co., 125 
Mass. 515; Citizen’s Coach Co. v. Camden Horse R. Co., 33 N. J. Eq 
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267 ; Hobart v. Milwaukee City R. Co., 27 Wis. 194; that (4) ‘‘it does 
not appear that the electric railway occupies the streets any more exclu- 
sively than if it were operated by horse power;” that (5) there is ‘‘no 
reason to suppose that this form of danger is so great that, on account of 
it, the railway should be regarded as an additional servitude,” 16 R. I. 
668; 85 Mich. 635; and that (6) it “does not impair the incidental 
rights of the owner, if properly constructed, as to his means of egress 
and ingress.” 47 N. J. Eq. 380; 139 Pa. St. 419. 

2. It is also contended by abutting owners that the electric railway is 
a nuisance. 

Very few cases have arisen in which this is the sole contention. The 
case of Lonergan v. Lafayette St. Ry. Co., in the Cireuit Court at Lafay- 
ette, Ind., decided July, 1890, by Langdon, J., is a case in point. The 
plaintiff, a blacksmith, complains of the electric car as a nuisance, his 
averments being not about the motor itself nor that it is an additional 
servitude, but rather about its manifestations. These manifestations 
are covered by the following allegations: ‘“‘ That by reason of the pro- 
pulsion of the cars by electric power, they are driven much more rapidly 
than by animal power; in passing over the street they make a loud 
churning and pulsating noise, accompanied by a peculiar humming 
sound, and with the electric wire under the rail produce constant flashes 
of electric light. especially at night and in damp weather, and are with- 
out visible means of locomotion.” It is then alleged that these several 
facts cause fright to horses not long accustomed to these sights and 
sounds when approaching or being approached by the cars, and they be- 
come uncontrollable and run away, and thereby frequent accidents 
occur; that the fright to such horses and the damages incident to it 
have created apprehension of danger upon the street and it has become 
widespread in the community, and has the effect of driving trade and 
business from the street. The judge concludes that the electric car is 
not a nuisance, and does “ not think the averments raise the legal con- 
clusion that there is such a substantial and permanent impairmeut of the 
street by the general public that it can be inferred that an additional bur- 
den has been imposed.” 

The case of the Louisville Bagging Mfg. Co. v. Central Pass. R. Co., 
decided in the Louisville, Ky., Law and Equity Court by Toney, J., is 
a case where the plaintiff asks for an injunction on the ground that 
ingress and egress are obstructed by the electric poles, wires and cars, 
and the plaintiff further avers that the posts, wires and cars, ‘are of 
very great danger to, and will put in constant jeopardy, and are a public 
nuisance, and also a private nuisance, especially affecting, injuring, and 
damaging the said property of said plaintiff by destroying the ingress to 


and from its property.” The court said: ‘The proof shows that nothing 
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that the defendant has done or proposes to do in connection with the use 
of its electric cars on said street, interferes with the reasonable use of 
the street by the plaintiff and by the public as a passway for foot passen- 
gers, horsemen or vehicles in ordinary and general use. . . . . So 
far, thereiore, as the plaintiff seeks to en oin the operation of electric 
vars on the score that it is a public nuisance, the court will not listen to 
it.” 10 Kentucky Law Rep. 591. The request for an injunction was 
denied. While the question is a new one and cannot be considered as 
settled, it is improbable, in view of the rapid progress that the electric 
railway is making, that.many cases will arise in which the courts will 


be called upon to decide whether or not it is a nuisance. 


II]. LIABILITY OF ELECTRIC RAILWAY COMPANIES TO TELEPHONE 


COMPANIES, 


The most determined opponent of the electric railway is the Ameri- 
can Bell Telephone Company. The electric railway current interferes 
by induction and earth leakage with the efficiency of the telephone, and 
this interference is such that the human voice is frequently drowned by 
the noises that pass over the telephone wires. To understand perfectly 
the causes of the disturbances, the inquirer must make a scientific in- 
vestigation. Briefly the trouble is as follows : 

1. Karth Leakage.—Assuming that the trolley wheel is resting against 
the over-head wire, the electric current passes from the over-head wire 
through the trolley pole, the motor, and the car axles and wheels, and 
thence, by means of the track, returns to the generator at the central 
station. When it reaches the track the electric fluid escapes, in part, 
into the earth, and, since the telephone is also grounded, interferes with 
the weaker current of the latter, causing the noises to which reference 
has been made. 

2. Induction.—The inductive noises are occasioned where the tele- 
phone wires and over-head return wires of the railway, are strung 
parallel, and so close together that induction is possible. The railway 
current, being very much stronger than the telephone current, passes to 
the telephone wire and, augmented by the noise of the dynamos and 
motors, causes additional disturbance. 

The telephone companies have accordingly filed bills to enjoin the street 
railway companies, asserting that the electric railway should ‘so use its 
own as not to injure that of another.” The railways have replied that 
whatever damage has been caused is “damnum absque injuria.” The 
law cannot be said to be settled in this class of cases, but all the decisions 
rendered have refused injunctions to the telephone companies, and it can 
readily be seen that the tendency of the courts is to place no obstacles in 
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the path of the development of the electric street railway, leaving the 
matter to be adjusted between the parties in the progress of invention. 

This conflict between the electric railway and telephone currents 
van be avoided in three ways: 1. By the adoption, by the railway, of 
the double trolley. 2. By attaching a return wire to each telephone ; 
and 3. by the adoption, by the telephone, of the McCluer device 
which would occasion an expense to the telephone companies of not more 
than ten dollars for each telephone. This is the cheapest method 
of obviating the disturbance produced by the leakage and the courts, in 
a number of cases, have refused to grant injunctions, because the 
adoption of this device, being the cheapest, would remove the cause of 
the conflict. Hudson River Telephone Co. v. Watervliet Turnpike ete. 
Co., 29 N. Y. St. Rep. 22; s. c., 31 N. Y. St. Rep. 524; 24 N. E. Rep. 
832; Cumberland Telephone and Telegraph Co. v. United Electric R. 
Co., 42 Fed. Rep. 273; Rocky Mountain Bell Telephone Co. v. Salt 
Lake City R. Co., Third U. 8. District, Utah, Zane, J., decided Decem 
ber, 1889; Wisconsin County Telephone Co. v. Eau Claire St. R., and 
Sprague Elect. R. and Motor Co., Circuit Court Eau Claire County, Wis. 
decided Jan. 29, 1890; Thompson on the Law of Electricity, p. 54. 

In the case of the Central Union Telephone Co. v. Sprague Elect. R. and 
Motor Co. et al., in the Common Pleas Court of Summit County, Ohio, 
Judge Green says: “‘ Neither are we absolutely certain that a return 
wire by the telephone company, forming a metallic circuit, would entire- 
ly relieve the telephone, and yet Mr. McCluer’s affidavit (the facts there- 
in having not been prepared for this case, but for the instruction of tele- 
phone electricians), is directly to the point that such wire will complete- 
ly accomplish such result. If Mr. McCluer is correct as to this, under 
the proof we must find that such wire will relieve the telephones. In 
which case the telephone company can put in said wire, and the cost 
and expense of placing such wire would be the measure of their damages, 
and if under the law the defendants are liable therefor, the same could 
be recovered in a suit at law. The injunction prayed for is refused, and 
the petition dismissed.” 

The electric railways contend that the telephone has not an exclusive 
right to the use of the earth for its ground circuit. In East Tenn. Tele- 
phone Co. v. Knoxville Street R. Co., Chancery Court, Knoxville, Tenn., 
Gibson, J., says: “It will thus be seen that instead of the telephone 
company having exclusive and monopolistic rights, both to the earth and 
to the air, for electrical purposes, it is a mere humble occupant of the 
streets by permission of the city. . . . Iam further of the opinion 
that under its charter power and under the corporation ordinance the 
Knoxville Street R. Co. has the right to propel its cars by the single 
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trolley electric system, or by any other the city has authorized or may 
authorize.” 

Where a telephone company, under authority derived from the stat- 
ute, places its poles and wires in the streets of a municipality, and in 
order to make a complete electric circuit for the transmission of tele- 
phonic messages, uses the earth, or what is known as the “ ground cir- 
cuit,” for a return current of electricity, and where an electric street 
railway afterwards constructed upon the same streets, is operated with 
the “single trolley overhead system ”—so called—of which the ground 
circuit is a constituent part, if the use of the ground circuit in the oper- 
ation of the street railway interferes with telephone communication, the 
telephone company, as against the street railway, will not have a vested 
interest and exclusive right in and to the use of the ground circuit as a 
part of the telephone system.* The telephone companies have claimed 
that the electric railway companies should use the double trolley, as the 
evil would then be avoided; but the courts think otherwise, and have 
uniformly held “the double trolley to be a failure, as applied to single 
track, and it would seem that the question could no longer be considered 
an open one;” and also “this would not only entail a large expense upon 
the defendants ”—much larger than the adoption of the McCluer device 
by the telephone—* but it disfigures the streets with a complicated net- 
work of wires, and wherever there are curves, turn-outs, or switches, 
renders the road very difficult of operation.”+ 

The Supreme Court of Ohio, in Cinginnati Inclined Plane R. Co. v. 
City and Suburban Telegraph Assn., takes the ground that it is imma- 
terial on which party the expense of the adoption of a device to avoid 
the disturbance may fall the more heavily, but it is a question of legal 
right. Dickman, J., says ‘‘ The primary and dominant purpose of their 
(the streets) establishment was to facilitate travel and _ transporta- 
tion. . . Telephone poles and wires, and other appliances are not 
among the original and primary objects for which streets are opened. 
16 R. I. 668. . . . The main purpose of streets or highways being 
to facilitate travel and transportation, new and improved agencies 
for affecting that purpose must be presumed to have been in contempla- 
tion. To those improved agencies, devised for the convenience and 
advantage of the community in general, the franchise of the telephone 


* Cincinnati Inclined Plane R. Co. vy. City and Suburban Telephone Association, decided 
June 2, 1891, Supreme Court of Ohio. An injunction was first granted in this case by the 


Superior Court of Cincinnati, at both the general and special terms (see 24 Weekly Law 
Bulletin and Ohio Law Journal, 471), but the judgment was reversed by the Supreme 
Court, and the original petition dismissed 

+t Henry B. Brown, Circuit Judge (now Justice of the Supreme Court of the United 
States), in Cumberland Telegraph and Telephone Co. v. United Electric R. Co., 42 Fed. 
Rep. 273. 















































ELECTRIC RAILWAY LITIGATION. 237 


company, to occupy the streets for carrying on its business, must be 
secondary and subordinate.” 


IV. LIABILITY FOR INJURIES TO THIRD PERSONS. 


On account of the nature of electricity, a few instances have arisen 
in which accidents have occurred and damage has been occasioned. 
Horses have been frightened by the strange appearance and noises of 
the electric car, and have run away, causing injury and damage for 
which recovery is sought. 

If a person deliberately drives his horse into a place of danger near 
an electric railroad track, for the express purpose of testing the horse as 
to his disposition to become frightened, he is guilty of such contributory 
negligence as will prevent a recovery, where the horse becomes frightened 
and runs away. Cornell v. Detroit City R. Co., 82 Mich. 495; s. c. 46 
N. W. Rep. 791. ‘Some horses at first become so frightened until they 
are broken or familiarized with these sights and noises. It is plain that 
this inconvenience is temporary and not permanent or insuper- 
able. . . . . . The difficulties in their management are over- 
come in a comparatively short time, except in a few cases, and the streets 
are and can be used by the entire public passing over the street, in 
reasonable safety and without any substantial impairment of the known 
legal rights of any one.” Lonergan v. Lafayette St. R. Co., supra. 

There are few if any cases recorded in which third persons seek to 
hold electric railway companies liable for allowing wires to swing down 
so low as to obstruct ordinary travel, but it is probable that the courts 
would reason from analogy to the telegraph and telephone wires, if such 
cases should come before them. Thomas v. Western Union Telegraph 
Co., 100 Mass., 156; Dickey v. Maine Telegraph Co., 46 Me., 483. 
Where a wire of a telephone company fell by reason of the company’s 
negligence, upon the trolley wire of an electric railway company, over 
which there was no guard wire, both companies were held liable for the 
value of a horse alleged to have been killed by coming into contact with 
the fallen telephone wire. United Electric R. Co. v. Shelton, 89 Tenn. 
423; s. c., 14 S. W. Rep. 863. @ 

Where a person attempts to board an electric car in motion and is 
hurled against one of the poles supporting the over-head wires, the 
pole being situated in the middle of the street between the tracks, it is for 
the jury to say whether the company used due care in maintaining the 
pole in that position. A company maintaining poles between its tracks 
is bound to use sufficient precautions to warn persons against attempting 
to get on the cars on the side next to the poles. Kowalski v. Newark 
Pass R. Co., Passaic Cireuit, 15 N. J. Law Journal 50. 

It is highly improbable that the courts will be called upon to decide 
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many cases involving the liability of electric railway companies for 
deaths alleged to have been caused by contact with live wires used in 
connection with the railway. The testimony of all competent electri- 
cians is, that the current that passes over an electric railway wire is 
not powerful enough to kill. The current employed in operating the 
system of single trolley over-head wires is about 500 volts. The emi- 
nent electrician and inventor, Thomas A. Edison, expresses the following 
opinion as to the alleged dangerous character of the electric railway cur- 
rent: “I do not consider five hundred volts as dangerous to either 
human life or animals, but by special appliances which have been 
brought out in the investigations for killing criminals, conducted at my 
laboratory, for the state of New York, I believe it is possible to produce 
death by a somewhat continued application of five hundred volts.” 
Highly colored accounts appear in the newspapers, from time to time, 
describing fatalities alleged to have been caused by the ‘ deadly trolley,” 
but when investigated, these fatalities have invariably been proven to be 
the result of other causes and conditions. 

The law of electricity cannot be said yet to have become settled, as 
far as the electric railway is concerned. The questions involved in elec- 
trical controversies are new, and the decisions of the Supreme Courts of 
the states are so few in number that no positive statement of the law can 
be made. It is improbable, however, that the courts will encourage 
those who seek to retard the progress of electric street railway transpor- 
tation, whether their opposition arises because of a fancied injury to 
abutting property, or because of an interference with the telephone which 
can be avoided at less expense to the telephone companies than to the 
railway companies.* 

RALPH STONE. 


Grand Rapids, Mich. 


THE CURIOUS, QUAINT AND QUIZZICAL AS ONE FINDS THEM IN COLONIAL 
JERSEY'S LEGAL LORE. 


Part IV. 


’ 

No one matter gives the uninitiated more trouble than the question of 
“Old Style” and ‘* New Style ”—commonly abreviated ‘*O. 8S.” and 
‘*N. 8.” He, whose business leads him among yellow manuscripts finds 
here and there recorded, ‘‘ On the 25th of ye first moneth call’d March,” 


* Since completing this article, the writer has noticed that the same subject has been 
fully treated in a new work, about to be issued by Callaghan & Co., of Chicago, upon “ Elec- 
tric Wires in Streets and Highways,” by Edward Q. Keasbey, Esq., editor of the New 
JerseY Law JouRNAL. The work isa thorough discussion of the law relating to the use of 
streets and public highways for lines of electric wires, overhead or underground, and the 
writer awaits its appearance with considerable interest. 
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‘““March ye 25th being ye first day of ye Newe Year,” or the like. 
Elaborate and exhaustive articles have been written upon the question, 
but it has remained for two Jerseymen to elucidate the subject for the 
benefit of lawyers, and give it a directness rarely seen in the treatment 
of such matters. I refer to the article by the Hon. John Clement in the 
publication of the Surveyors’ Association, and a portion of a brief pre- 
pared by Abraham Browning, Esquire, in a survey line dispute, Sharp v. 
Wood, which was submitted to arbitration only a few years ago. 

Everyone will recognize how important is the question of priority of 
date in surveys, particularly those from the Proprietors or the West 
Jersey Society. 

As is well known, Julius Cesar, in order to correct the discrepancies 
between the solar and lunar year, of some ten days, gave to the world 
(B. C. 46) a Kalendar which bears his name, Julian. 

Through the lapse of ages, no corrections were made in the Julian 
Kalendar until 1582, when Pope Gregory XIII, by a series of astronom- 
ical observations instituted by the Holy See, established the Kalendar 
which bears his name. Between 46 B.C. and 1582 A. D, a discrep- 
ancy of eleven days had been found, and, as a consequence, it seriously 
interfered with the feasts and fasts of the church. So eleven days 
were thrown out in September, 1582, and a leap year instituted; in the 
meantime the new year was to commence on the first day of January, 
instead of the twenty-fifth day of March. Roman Catholic Europe 
adopted the scheme without delay, but ecclesiastical differences pre- 
vented the Protestants of the Continent from doing the same, and it was 
not until 1700, that the Protestants of Germany, and, a little later, those 
of Sweden and Denmark, accepted the Gregorian Kalendar. The cus- 
tom-loving English legislators, characteristically immobile, remained 
wedded to the 25th of March as New Year until 1751, when parliament 
legislated that 1752 should commence on January 1. In the meantime, 
the people of England, particularly the merchants, had long recognized 
and had semi-ofticially adopted the Gregorian Kalendar, and had used it 
in financial intercourse with the Continent. 

The settlers of New Jersey were of Swedish, Dutch, Rhenish, German 
and English stock, all more or less used to the innovation, and in private 
life employed the first day of January as the New Year, while the 
Colonial courts sanctioned in many cases the 25th of March. It is, how- 
ever, a period of uncertainty and even as late as 1760 deeds may be 
found in which the initial day of the year is mentioned as the 25th of 
March, while on the other hand, | find in a manuscript diary kept in 
isolated Cape May, under date of 1737, January Ist, “ being New Years 
it come on ye first Day of ye week.” By this time March 25th had lost 
its importance to many of the public. 
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There were, however, certain communities, as in the Quaker settlements 
in Salem and Burlington, where English customs of early times long re- 
mained and do so to this day. In these sections the 25th of March was 
retained after it had been neglected in other parts of the State, and we 
can still see a ghost of the Julian Kalendar in “ movin’ day,” as this 
dies ire is called in South Jersey. On the 25th is the time for the mak- 
ing of “‘ rent papers ;” for a new tenant to “take holt,” or for the farm 
to change ownership. It is the day when landlord and tenant make their 
ledgers clean. Quit-rents, petit sergentry, Norman-French parchment 
writs, actions whose names have been forgotten, have passed out of state 
law, but the 25th remains as a custom, older than many of the oldest 
customs which are regarded as curious, quaint and quizzical. So, if you 
happen to know South Jersey folk who move on the 25th of March, and 
can’t tell you why, you can refer them to the same Julius Cesar who, 
through the Isle of Jersey, gave his name, corrupted as it is, to our snug 
little state. 

In Part II of the present series of articles (Law Journal June ’92) in 
quoting from the Bullock manuscripts, I neglected to speak of the use of 
a word in colonial and modern times, when indentured servants were and 
are a part of our social scheme. That word is “taken.” As one would 
say “‘ Jane is a taken girl and has been bound out for five years.” 
* Taken” along the valley of the Rancocas in central Burlington is 
equivalent to ‘‘ indentured,” and one still hears “‘ She’s a ‘ taken’ girl 
for her ‘ keep,’ ” or in other words, the indentured girl is paid in that 
the family consider her * board” a fair compensation for her work. 


Diverting our attention for the nonce from colonial to preseut times, I 
recently found on file in the surrogate’s office of a Jersey county, one of 
the most unique specimens of English composition and orthography ever 
known in the state and one that well deserves to have a place in the 
Law JOURNAL, so that our descendants can be shown what their ances- 
tors did in this fin du siecle xix. Rather than harrow up the feelings of 
the parties interested, I have omitted the local habitation and the name, 
but otherwise give the will in its entirety, relying upon the courteous 
surrogate to bear me out that its counterpart will correspond with the 
present reproduction. Had the original appeared before the union of 
1702, charity would have shielded our forefathers, but then the paper 
is only two months old, and thus comment fails to honor the author, the 
distinguished ‘‘ justice ” who prepared it: 

County State of New Jersy to hom it may Corsen my ayers and 
asines my money and Land Being this twenth Eight day of May 1892 
This is my Last Will and tesment in the name of Good amen I Mary 
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etc. beng of sound and disposing mind and memory make and 

publish myLast will and Tesment as follows. 

First. I give to my Son Tomas the avales of my Sed 
Property during his Lifetine and Aney I due Appornt as 
Garden over my will Last riten for the Suport of my Son Tomey 
Being and invlead 

Second I Becuth to my Son David —— the sum of one hun- 
dred Dollars of my Estate after my Deth and my Son Tomy Deth 

third I now Give to my Dotter Aney the hull of the 
Balene of the Sed Estate to Be Devid Equetably among them and my 
Sed Daughter Anny J. Permit hur to occupy Possess and 
enjoy the same and recive the rents issues and profits to her own use, or 
to rent for the Suport my Son Tomey During his Life time and then 
Be Equitably laid out and made use of by m said executor in quality laid 
out and made use of by my Sed Executors will sel persnell and Real 
Estate after my deth and all Expenes of Barel or Dets may acure in my 
Sicness I now Pppoint Aney ————— My Sole Executor of my Last 
Will and testment. 

Signed published and declared by the said 
Mary —— to be bur last will in 
the Presence of us who ware present at 
the same time an Subscribed our names 
as witnesses in the presence of the tes- 
tator [ ] 






































Witness and Sworn Witnes Be for me 
Before me 
Justis of the pice — 














After these pyrotechnics of “ English as She is Spoke,” a finale in the 
shape of an afterpiece is the endorsement, which as will be noticed is in 
the imperative mood : 

“This is yor last Will and Testesment Mary—;” and there is every 


reason to believe that, in a fair competition, this will would be unequaled. 
Francis B. LEr. 


Trenton, New Jersey. 


LEADING PATENT CASES. 
A SERIES OF ARTICLES BY J. C. CLayron, Esq. 
I.—Prefatory. 


There are but few titles in the law having such complex and refined 
distinctions and so great a number of reported cases decided by eminent 


judges, as that branch which relates to the law of patents for new inven- 


tions. The general practitioner rarely has time or experience enough to 
acquire an accurate knowledge of those refinements peculiar to this 
branch of law, which are to be encountered in the study of almost every 
16 
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patent suit, especially upon questions involving “‘ Reissue,” “‘ Construction 
of Claims,” “ Profits,” ‘“‘ Damages,” ““Abandonment,” ‘ Inventions,” 

The reported cases are about 4,000, and although digests and treatises 
have been published, there has not yet been provided any collection of 
Leading Patent Cases, upon the admirable plan of Smith’s Leading Cases. 


ete 


As a consequence when counsel prepares a brief in a patent suit he must 
toil laboriously in his examination of a great number of cases scattered 
in many collections or volumes. 

The writer of this series of articles has long had in contemplation the 
preparation of one or two volumes of leading patent cases, some in full 
and some condensed, and all of them carefully annotated. Long practice 
has satisfied him that the cases actually relied upon by the specialist are 
comparatively few in number; and that they could be assembled within 
brief limits, with citations to parallel cases, notes and indices, so that the 
general practitioner would be provided with a “corpus” of patent law, 
as disclosed in cases, while the specialist could readily find his old and 
familiar ** working cases.” These reflections have led him to choose for 
the articles for the JoURNAL, a few of the more important titles, and to 
illustrate them by comments upon leading patent cases. 

Many of the most earnest contests have arisen under the law govern- 
ing the reissue of letters patent for inventions, and much conflict of 
opinion has served to unsettle values in patents. For many years the 
common practice was to grant a reissued patent to the applicant without 
regard to the great questions of delay or expansion; if his application 
papers were in proper form and his new specification hore any apparent 
relationship to his original specification, drawing or model, the desired 
“reissue” would be granted. Frequently an unscrupulous patentee or 
assignee after a delay of several years would wrongfully so expand his 
old patent as to seize within its grasp manufacturers who had made large 
investments upon the faith that they did not infringe the original patent. 
True, it was held that no strictly “‘“new matter” could be introduced into 
the patent ; but so long as the new specification and claim had some slight 
connection with the subject-matter of the original, “liberality towards in- 
ventors” granted the expanded reissue. 

Subsequently, the doctrine of equitable estoppel was applied, and it 
-was held that the applicant must use reasonable diligence in applying, or 
he would lose his right to a reissue. A case decided at the last term of 
the U. S. Supreme Court, Topliff v. Topliff, may be deemed a leading 
case on the law of reissue. It will be treated of in the next number 
of the JouRNAL and be illustrated by reference to other cases on the same 
subject. 

J. C, Cayton, 


144 Nassau St., New York City. 
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IN RE HARRISON. 243 


IN THE MATTER OF THE APPLICATION OF DR. HARRISON FOR THE APPOINTMENT 
OF ARBITRATORS BY THE ESSEX COUNTY ROAD BOARD FOR ASSESSMENT 
OF BENEFITS AND AWARD OF DAMAGES UNDER ACT OF 1882, 


(Essex Circuit, July 16, 1892.) 


Taxes—Review where the assessment is in Statement of fact, in formal applications 
excess of the benefits—Notice by owner or should show a prima facie case, and should 
mortgagee. Appointment of arbitrators. — be in writing. 


On application for the appointment of arbitrators. 

Mr. E. B. Goodell for the applicant. 

Mr. Joseph A. Beecher for the Essex County Public Road Board. 

In this case an oral application for the appointment of arbitrators for 
the purpose of assessing benefits and awarding damages for lands taken 
by the Essex County Road Board was made to the court. 

Counsel for the Road Board insisted that the application should have 
been in writing. 

In delivering the decision of the court, Depur, J., said: “I think I can 
construe this act; I may as well hear the argument. It is a matter of 
very great importance. It was passed upon in the Skinkle case. I 
think it is very clear that these applications should be made in writing; 
there should be something as the foundation for jurisdiction in any pro- 
ceeding under this act; that is my view of this act—that it is one of 
those jurisdictional facts that ought to appear; although the act does not 
require the application to be made in writing, it ought to appear by 
some more permanent proof than simple oral testimony, because the ap- 
pointment of these commissioners by the court takes away from the 
board the power that is conferred by the second section of the act; that 
is of conducting the arbitration themselves. And I am under the im- 
pression that in the Skinkle case there was a petition presented in 
writing.” 

Mr. Goodell: ‘‘ There was.” 

The Court: ‘ The application in that case was made in writing, and 
the initial proceeding was in all respects formal. I have no doubt about 
the construction of this act. I did hesitate about its policy because it 
creates inequalities, and I think in the Skinkle case that it was doubtful 
whether the act did apply in favor of the mortgagee, who fore- 
ciosed and bought in the property under foreclosure, and deprived 
the mortgagee of the benefit of the proceeding before the court. That 
is the reason I sent the case to the Supreme Court for review. 

‘‘ But in regard to what is meant by the third section of this act, I had 
had no doubt then, and I decided that it did appear in that case that the 
property was assessed for benefits more than the actual benefit derived ; 
and that construction I placed on the act here, and it is the construction 
placed upon it by the Supreme Court. I read from that case 47 N. J. 
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L. J. (18 Vr) 98, ‘ This legislation must be read in connection with the 
provisions of the Road Board act, prescribing the principle upon which 
said assessments and impositions were to be made. That act prescribes 
that assessments shall be made in proportion to and not in excess of the 
benefits conferred by the improvement. * * * ‘Those who made 
‘he assessments originally, estimated what they supposed would prove to 
ve the resulting benefits. Imperfection in human judgment has doubt- 
less led to erroneous conclusions. These arbitrators should do what 
experience will show the first assessors should have done. They will 
have the benefit of hindsight, which is always better than foresight.’ 
That is to say, that the assessment, in point of fact, at the time it was 
made, was in excess of the actual benefits. On page 100 in the same 
cause the court says: ‘The act requires the owner or mortgagee to give 
notice to the road board of his intended application. When the application 
is presented it is made the duty of the judge to determine whether it is a 
proper case for arbitration. That duty cannot be intelligently discharged 
without the presentation to him of such facts, duly verified, as will show 
that the petitioner is entitled to relief. It must therefore be implied that 
the burden falls on the applicant to bring such facts to the consideration of 
the judge as will enable him to exercise a discretion. The object of the 
act is to give relief to the petitioner from an assessment in excess of the 
benefits conferred upon him. The review which he institutes by his 
application is for his exclusive benefit, and does not affect the prior pro- 
ceedings so far as they relate to others. The sole question will be 
whether he is burdened in: excess of his benefits. To entitle him to a 
review he must make a prima facie case to that effect.’ And, again, in 
the Court of Errors and Appeals, and in the Supreme Court, (it was there 
a second time), 49 N. J. L. (20 Vr. 669, 67), the rulings that I have 
read were repeated. That is what I understand to be the view of the 
Supreme Court and of the Court of Errors with respect to the construc- 
tion of this act. And these were the views I entertained when the case 
was originally before me, and on which I made the appointment of the 
arbitrators—that the testimony must show a prima facie case of the 
right to relief under this act; that is, it must establish the fact, or at 
least make a prima facie case establishing the fact, that the assessments 
were more than the benefitsactually received ; and when the proof taken 
shows that fact, then it is the duty of the court to appoint arbitrators. 

“T am quite constrained to think that this act never intended that 
the initial proceedings should not be commenced with more formality than 
a mere verbal application. 

‘‘T will dismiss these proceedings without costs, and you can go back 


and make your more formal application.” 
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WIRTZ V. 


EAGLE BOTTLING CO. 





WILLIAM WIRTZ v. THE EAGLE BOTTLING COMPANY. 


(In Chancery of New Jersey, May Term, 1892.) 


[Opinion filed July 18, 1892.] 


Labels —Trade Marks -- Injunction—Ev.- 
dence.—1. The leading principle of the law 
of trade marks is, that no dealer shall be 
permitted to sell his goods on the reputation 
which another dealer has established in the 
market for his goods. 

2. The law protects labels for the same 
reasons and in precisely the same way that 
it protects trade marke. 

3. No dealer can lawfully adopt the label 
of another dealer, cr one so near like it as to 
lead the public to suppose that the article 
to which it is affixed was put upon the 
market by such other dealer. 

4. The legal quality of an act, resulting 
in injury, must be decided not by the mo- 
tive with which it was done, but by the 
consequences which have necessarily re- 
sulted from it. 

5. A person seeking protection against an 
infringement of his label, is not required to 


On application for an injunction. 


prove fraud, nor that purchasers have been 
deceived and have purchased his adversary’s 
goods under the belief that they were his. 
A sufficient case to entitle him to protection 
will be made, if he shows that the resem- 
blance between the counterfeit and genuine 
is so close, that it is probable purchasers in 
buving will mistake one for the other. 

6. Where the similarity between the 
genuine and the counterfeit is close enough 
to convey a false impression to the public 
mind, and is of a character to deceive ordi- 
nary purchasers buying with the care usually 
exercised in such transactions, there the 
similitude is sufficient to entitle the com- 
plaining party to protection. 

7. Ina suit where the question is, wheth- 
er one label is a fraudulent simulation of 
another, the labels themselves furnish, as a 
general rule, the very best evidence of which 
the case is susceptible. 


Heard on bill and affidavits on the 


part of the complainant and on affidavits on the part of the defendant. 
Mr. John O. H. Pitney for complainant. 
Mr. William H. Corbin for defendant. 
Van Freer, V. C.: The complainant is engaged in the business of 


bottling and selling beer and ale, and has been so engaged for more than 


ten years past. He carries on his business in this way: he purchases 


liquor in bulk, in barrels and casks, and then draws it off into bottles, 


and the liquor thus prepared for sale to consumers is sold to retail deal- 


ers who sell it by the bottle to consumers. As is obvious, the success of 


such a business depends entirely upon the quality of the liquor which the 


person who conducts it puts upon the market. To make his business a 


success, it is indispensable that he should be a good judge of the quality 


of such liquors, and that he should make his purchases with skill and 


care, and then prepare and put his liquors upon the market in such con- 


dition as to be attractive to consumers. The complainant shows that he 


has carried on his business in this way, and that by reason of the skill 


and care he has bestowed upon it, and the upright manner in which he 


has conducted it, his liquors have become well known in the market and 


popular with consumers, and have, in consequence, been sold in large 


quantities, at high prices. To distinguish his liquors from those of the 


same kinds, put upon the market by other bottlers, the complainant, 





Pern, 
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several years ago, invented or designed three labels, which he has since 
used to distinguish his goods. His liquors are known to the public by 
these labels. They are the sign or symbol by which his liquors are 
known in the market. If we speak with accuracy these labels cannot be 
called trade marks, but they serve substantially the same purpose. They 
are the marks by which the complainant’s goods are distinguished in the 
market from all like goods put upon the market by other persons, and 
are, for that reason, according to many decisions, just as much under the 
protection of the law as trade marks are. The law protects them for the 
same reasons and in precisely the same way that it does trade marks. 
The leading principle of the law on this subject is, that no man should 
be permitted to sell his goods on the reputation which another dealer has 
established in the market for his goods, and this principle applies with 
equal force to the case where the goods of such other dealer are known 
in the market by a label, as it does to the case where they are known by 
a mark which is strictly a trade mark. No dealer can lawfully adopt the 
label of another dealer, or one so nearly like it as to lead the public to sup- 
pose that the article to which it is affixed was put upon the market by 
such other dealer. Miller Tobacco Manufactory v. Commerce, 45 N. J. 
L. (16 Vr.) 18, 24. The reasons upon which this rule rests were stated 
by Mr. Justice Knapp, in the case just cited, substantially as follows : 
While the markets are open and free to all, and fair competition should 
be encouraged, still, every dealer must be required, for the protection of 
the public and to promote fair dealing, to depend for his success upon 
his own reputation and the quality of his own productions. If he were 
allowed to deal under false colors and sell his productions for those of 
others, the result would be that he would not only cheat the public, but 
also defraud him whose right place in the market he filled with spurious 
goods. Such competition would not be fair competition; it would be 
closer akin to piracy. 

The complaint charges the defendant with having counterfeited his 
labels. As its names indicates, the defendant is engaged in the same 
business that the complainant carries on. It is his rival. It was organ- 
ized as a corporation on the second day of February, 1892. One of its 
incorporators was a person who, for several years prior to the defendant’s 
organization, had been in the complainant’s employ, and was, in conse- 
quence, familiar with his labels, and knew all about the character, and 
extent of his business and the names of his customers. This person, 
since the defendant’s organization, has been its general manager and 
treasurer. The complainant is before the court asking for an injunc- 
tion. The ground upon which he puts his right to this process is that 
the defendant is selling beer and ale on the market in bottles with 
labels thereon which are imitations of his and which so closely resemble 
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his as to deceive the public and induce consumers to buy the defendant’s 
liquors under the belief that they are the complainant’s. 

The defendant’s labels were prepared under the direction of its general 
manager. He had left the complainant’s employ just before he gave the 
direction. He was thoroughly familiar with the complainant’s labels and 
also with the reputation which his liquors had acquired in the market. 
He knew that the complainant’s liquors were being constantly sold on 
the market, in large quantities, marked with his distinctive marks. In 
having the defendant’s labels prepared, he says, he gave no directions 
that the complainant’s labels should be imitated, nor that any attempt 
should be made to do so. He further says, that in designing the defend- 
ant’s labels he had no purpose or design of palming off the defendant’s 
goods for those of the complainant. Admitting all this to be true, it is 
manifest it constitutes no defense. The vital question in cases of this 
kind is, not what did the defendant mean, but what has he done? The 
legal quality of an act, resulting in injury, must be decided not by 
the motive with which it was done, but by the consequences which 
have necessarily resulted from it. The law, in civil cases, does not 
attempt to penetrate the secret motive which induced the act brought in 
judgment, but judges of its legal quality solely by the consequences 
which have naturally and necessarily proceeded from it. It is no less a 
dictate of justice than of sound reason, that every person must be under- 
stood to have intended to do just what is the natural consequence of his 
act deliberately done. 

The aggrieved person, in cases of this class, is not required to show 
intentional fraud, but he makes a sufficient case to give him a right to 
protection when he shows that the defendant is using his label, or one so 
nearly like it as to render deception of the public and injury to himself prob- 
able. Miller Tobacco Manufactory v. Commerce, supra. Neither is he 
required to prove that persons have actually been deceived, and that his 
adversary’s goods have been purchased under the belief that they were 
his. If it appears that the resemblance between the two labels is such 
that it is probable, in the sale of the goods of the parties, the one will be 
mistaken for the other, enough is shown to make it the duty of the court 
to interfere. Edelsten v. Edelsten, 1 De Gex. J. & S. 185, 200. As 
was said by Mr. Justice Clifford, in McLean vy. Fleming, 96 U. 8. 245, 
acase in which all the principles pertinent to the case in hand were 
stated with great clearness and fullness, no rule, as to what degree of 
similarity must exist in order to constitute an infringement, can be laid 
down which may be applied to all cases. All that can be done in that 
regard is to say that where the similarity is sufficient to convey a false 
impression to the public mind and is of a character to deceive the ordi- 
nary purchaser, buying with the caution usually exercised in such trans 
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actions, there sufficient ground exists to entitle the injured person to 
redress. There are cases which lay down a more liberal rule in favor of 
persons claiming protection and declare that if the resemblance is only 
such as is calculated to deceive the careless and unwary, a sufficient 
degree of similarity will exist to justify the court in interdicting the use 
of the counterfeit. McCann v. Anthony, 3 Western Rep. 436, (reported 
also in Price and Stewart’s Am. T. M. Cas. p. 1,061), and Colman v. 
Crump, 79 N. Y. 573, 578, are cases of this class. 

For the purposes of this case, the rule laid down and enforced in 
McLean v. Fleming, supra, will be adopted as the true one. That declares 
that exact similitude is not required; in other words, that the counterfeit 
need not be a fac simile of the genuine, but that if the counterfeit so 
closely resembles the genuine as to mislead ordinary purchasers, buying 
with the care usually exercised in such transactions, the use of the 
counterfeit should be prohibited. An important part of this rule, as it 
applies to this case, is that clause of it which directs, that, in determin- 
ing whether the counterfeit so closely resembles the genuine as to be 
likely to deceive the ordinary buyer, the court must take into considera- 
tion the degree of care which buyers usually exercise in buying such an 
article as that which is the subject of the distinguishing mark. For it is 
a matter of common knowledge that the ordinary buyer does not, as a 
general rule, exercise as much caution in buying an article for which he 
pays a few pennies, as he does in purchasing a more valuable thing. 
The instances are very rare, | suppose, where a purchaser exercises as 
much care in buying a bottle of beer, as he does in buying a bottle of 
whiskey, a box of cigars, or a hat, or a coat. 

Tested by the rule above stated, it seems to me to be entirely clear, 
that the defendant’s labels must be pronounced unlawful imitations of 
those of the complainant. Indeed, so close is their resemblance to those 
of the complainant, especially in their general characteristics and appear- 
ance, that, were it not for the oath of the defendant’s manager, I think 
it would be impossible to believe that they were not designed with the 
intent to similate those of the complainant. They are of exactly the 
same size, their colors throughout are the same, the words descriptive of 
the goods are the same, and they are arranged in precisely the same 
manner, printed with letters of the same form and size, and in ink of 
the same colors, and the one ornamented with arabesque work is almost 
an exact copy, in that respect, of the complainant’s. There are differ- 
ences, of course, but the points in which the defendant’s differ from those 
of the complainant are slight and merely colorable. In their attractive 
features and prominent characteristics the two sets of labels have the 
same general appearance, and so closely resemble each other, that, to 
the eye of the ordinary observer, the one may be easily mistaken for the 
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other. The differences are so slight as not to be discoverable at a glance, 
but to require an effort by attention or observation. Where, as in this 
case, the subject matter of the controversy is labels, and the question 
is. whether one is a fraudulent similation of the other, the decision must 
always, to a large extent, be controlled by the evidence furnished by the 
labels themselves. As a general rule they constitute the very best evi- 
dence of which the vase is susceptible. That is the case here. A com- 
parison of these labels, whether made singly or in a group, shows con- 
clusively, as I think, that the use of the detendant’s labels constitutes a 
plain violation of the complainant’s rights. It is difficult to believe that 
one set of labels could have been made so nearly an exact copy, in all their 
special characteristics, of another set without an effort at simulation. An 
injunction will be granted. 

A corporation organized under the name of P. Ballantine & Sons, has 
also brought an action against the defendant for a like cause of action. 
An injunction is applied for in that case. The two applications were 
heard together. The two actions rest on substantially the same founda- 
tion. The same principles must control their decision. While the wrong 
committed in the latter case is not so great, nor quite so glaring, as it is 
in the first, still it clearly appears that the defendant has invaded the 
complainant’s right. An injanstion will also be granted in this case. 


NEW ORLEANS CITY AND L. R. CO., v. CITY OF NEW ORLEANS. 


(Supreme Court of Louisiana, April 18, 1892.) 


Street Railways— Power City Council.— of all the inhabitants of the city, and the 

1. When the City of New Orleans grants a corporation holds them in trust for their 
privilege toa corporation toconstructastreet use and benefit. 
railway through a street, the neglect of the 5. The city council is without power to 
corporation to comply with its obligations sell, for even a limited time, the exclusive 
can be taken advantage of only by the city. privilege to use a street for any particular 

2. Another corporation, running a line of — purpose. 
street cars over the same street, cannot 6. It can only regulate their use and 
interpose the defenses of the city in aid of a management, which involves the exercise of 
grant of an exclusive privilege over the the police power of the city, which is in- 
same street. alienable. 

3. If the city does not declare the grant 7. The charter of the city of New Orleans 
forfeited, and the corporation, without inter- (Act No 7, of 1870) did not confer power 
ference on the part of the city, constructs its upon the corporation to grant the exclusive 
road, the city is estopped from forfeiting privilege of the use of a street. The power 
the grant. conferred was restricted to the regulation 

4. The streets are the common property and management of the streets. 


Action by the New Orleans City & Lake Railroad Company against 
the city of New Orleans to recover damages for an alleged violation of a 
certain contract. From a judgment for defendant, plaintiff appeals. 
McEneny, J.: The plaintiff, the successor of the New Orleans City 
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Railroad Company, sued the city of New Orleans for damages for an 
alleged violation of contract entered into between the city and the New 
Orleans City Railroad Company. The plaintiff claims that the New 
Orleans City Railroad Company, whose right it acquired, had the exclu- 
sive right under said contract of operating a street railway on Camp 
street between Felicity and Clio streets, and that the city of New Orleans 
granted to another company, to which the Crescent City Railroad Com- 
pany is the successor, the right to operate a street railway on Camp 
street over the same territory granted to the plaintiff. In the grant to or 
contract with plaintiff, which was for a valuable consideration, there is 
the following clause : 

“The city of New Orleans binds herself not to grant during the period 
for which said franchises are sold, a right of way to any other company 
upon the streets through which said right of way is herein sold, unless 
by mutual agreement between city and the purchaser or purchasers of 
this franchise.” 

The New Orleans City Railroad Company paid a price for the sale of 
the exclusive privilege stated in the contract. There was judgment 
against the plaintiff corporation, which has appealed. 

When this privilege was sold to plaintiff’s assignor, there was in exist- 
ence a grant to Shelby Seymour and associates, to whose rights and priv- 
ileges the Crescent City Railroad C ompany succeeded, and which corpo- 
ration is now operating a street railway over the street to which plaintiff 
claims the exclusive right to operate its road. This privilege is attacked 
by plaintiff as having no existence prior to its grant, having become in- 
operative, null and void. The plaintiff alleges that the grant was never 
accepted, and its condition never complied with. The grant was accepted 
before a notary, December 14, 1871. The act was not signed by the 
city authorities, but it was unnecessary for the city to sign the same, as 
she had already made the grant by a city ordinance. In 1872 a peti- 
tion was filed, praying for an injunction restraining Seymour and associ- 
ates from building their street railway by the St. Charles Street Railway 
Company. In 1880 the injunction issued as prayed for, but on June 2, 
of the same year, the suit was discontinued. In November, 1879, the 
city council, by ordinance 6,192, Administration Series, recited the de- 
lays caused by litigation in the construction of said street railway, and 
that the contractor was then able to undertake the construction of the 
same, and the city surveyor was ordered and directed to furnish the lines 
and levels for the road. The grant to the plaintiff was made October 2, 
1879. The plaintiff, in setting up this exclusive privilege to operate a 
street railway on Camp street, cannot take advantage of any laches, if 
there were any, which affected the city only, and of which it had the 
only right to complain. The city had never declared the grant forfeited 
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for noncompliance with the ordinance. It was a legal and valid grant, 
so far as it authorized the construction of the street railway. It was 
in existence when the privilege to plaintiff’s assignor was granted. 
The city had never by ordinance declared the grant forfeited, and if 
it remained silent, and the road was built even ‘out of time,” the 
city cannot complain, and afterwards urge the forfeiture of the grant 
for noncompliance with the conditions. If the city is thus estopped, 
the plaintiff is also, and cannot set up any adverse claim to the privilege 
granted to Seymour and associates. Railroad Co. v. Sledge 41 La. Ann. 
896, 6 South. Rep. 725. 

Seymour and associates or their assignees had the right to construct 
the road, and fulfill the conditions subsequent, as long as no effort was 
made by the city to forfeit the grant. Mower v. Kemp, 42 La. Ann. 
1007, 8 South, Rep. 830. The prior privilege to Seymour and associates 
is a complete bar to plaintiff’s action. When the grant was made to the 
plaintiff it had reference to and was made under existing ordinances re- 
lating to the control and regulation of the streets over which its line ot 
cars was to run. But, independent of the above facts, the city council 
was without power to grant the exclusive use of the streets to any person 
or corporation. Canal & C. St. Ry. Co. v. Crescent City R. Co., 41 La. 
Ann. 561, 6 South. Rep. 849; Brown v. Duplessis, 14 La. Ann. 842; 
Canal & C. R. Co. v. Crescent City R. Co., 10 South. Rep. 888, (recent- 
ly decided.) The city of New Orleans has permanent control of the 
streets, but only so far as to regulate their use. The streets are the 
common property of all the inhabitants of the city, and the corporation 
holds them in trust for their use and benetit. The city council 
is without power to sell for even a limited time an exclusive 
privilege to use the streets. It can only regulate their use and 
management, which involves the exercise of the police power of the 
city. which is inalienable. Every inhabitant has the right to the free 
enjoyment and use of the streets, and may employ for his service and 
pleasure any mode of conveyance which he may deem necessary, subject 
to this police regulation. For his convenience in going from one part of 
the city to another the city council may authorize the construction of a 
street railway which may travel the same route which he would take to 
his destination. It may have to cross the lines of other roads, and may 
for short distances be compelled, in going from one street to another, to 
use their tracks. That the city council has this power we have affirmed 
in the case reported in 41 La. Ann. 6 South. Rep., and the recent de- 
cision in the case of Canal & C. R. Co. v. Crescent City R. Co. In the 
instant case the road of the Crescent City Railroad Company occupies 
that portion of Camp street unoccupied by plaintiff, and runs on said 
street a distance necessary for it to reach its destination on another 
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street. It does not occupy plaintiff’s track. The plaintiff corporation 
contends that the legislature conferred upon the city of New Orleans full 
power to grant the exclusive use of a street for a limited time to operate 
a street railway. In referring to the city charter, under which plaintiff 
claims the privilege (Act No. 7, $ 12, pars. 2. 11, of 1870), we do not 
find any such power granted to the city. The power conferred is re- 
stricted to the regulation and improvement of the streets. The grant of 
the exclusive privilege claimed by plaintiff was not, therefore, an act of 
legislature on the part of the city council, but a contract made without 
authority so far as it relates to the granting of the exclusive right to 
operate a street railway on Camp and other streets, and is therefore 
ultra vires. If the contract was maintained it would deprive the city of 
New Orleans of the police regulation of the streets—a power granted to 
the city under the charter of 1870. The city of New Orleans cannot be 
held in damages for the breach of a contract made by the city council 
without the authority of law, and which is u/tra vires. Judgment affirmed. 


- > — 


EDITORIAL NOTES. 





THE precision of Vice Chancellor Green in DeGray v. Monmouth 
Beach Club House Company, 24 Atl. Rep. 388, contains a valuable dis- 
cussion of the law relating to covenants restricting the use of land. The 
Vice Chancellor expresses clearly the principles on which such cove- 
nants are enforced in equity in favor of purchasers of other lands from 
the same grantor subject to the same covenant. The bill was filed bv a 
purchaser of one lot against a subsequent purchaser of another lot, both 
lots having been sold subject to a covenant with the original grantor 
that the lands should not be used for certain purposes. There was no 
privity, therefore, between the defendant and the complainant, and the 
defendant was not in the position of having purchased his lot subject to 
a covenant with the complainant with respect to that lot, nor was the 
complainant in the position of having acquired by his purchase the 
rights reserved by the defendant’s grantor, the defendant having 
purchased after the complainant. The Vice Chancellor said, therefore, 
that the complainant’s claim could not be based upon the prin ciple of 
Tulk vy. Mooxhay, 2 Phill. Ch. 774, that one who has purchased land 
with knowledge of a restrictive covenant with regard to its use shall 
not be permitted to use it in violation of the covenant, nor yet upon 
the principle that a subsequent grantor takes the benefit of a covenant 
in favor of the land, but that some other principle must be found to sup- 
port those cases in which it is held that the purchaser of one lot may 
maintain an action against the purchaser of another, to enforce a restric- 


tive covenant made in favor of a common grantor. After examining the 
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vases, he says the right of action depends upon the existence of a general 
plan or scheme for the development or improvement of the property, and 
that the law seems to be that where there is such a general plan by 
which restrictions in the use of the lands are contemplated, and lots are 
sold, and a restrictive covenant is inserted in each deed in pursuance of 
the plan, then one purchaser, or his assigns may enforce the covenant 
against any other purchaser or his assigns, if he has bought with knowl- 
edge of the scheme and the scheme is a part of the subject matter of the 
purchase. 

In the case in hand, the principle became important in determining 
the meaning of the covenant as well as the right of the complainant to 
enforce it. The covenant was construed in view of the nature of the 
general scheme which appeared as the basis of the purchase. The cov- 
enant was that the land should not be used for certain purposes, or for 
‘any other uses or purposes that shall depreciate the value of the neigh- 
boring property for dwelling houses.” The court held that where the 
general scheme appeared to be to provide for summer residences on the 
sea-shore, together with what was called a club house, a building to be 
used for bathing purposes by the occupants of cottages and of the club 
house was not intended to be excluded by the covenant, even though 
the building might be used by a large number of people and might cause 
some annoyance to the occupants of the cottages immediately adjoining. 

The opinion refers to nearly all the English and American cases bear- 
ing upon the subject. We need only add a reference to an article by 
Mr. Sherrerd Depue, entitled “* Equitable Easements,” Am. Law Reg. 
February, 1890. 


New JERSEY EXPECTS her judges to do their duty, and the people take 
it as a matter of course, when a judge stands fearlessly between them 
and the consequences of their political corruption. It is good that this 
is so, and it is better that the brave conduct of a judge should go 
unnoticed than that it should be applauded as something extraordinary. 
Some one has well said, however, ‘‘ Praise can never be given, but paid.” 
It is well enough for the judges to say we have done that which it was 
our duty to do, but when the duty is bravely done and the state is saved 
from a great danger, the people ought to pay the debt of praise even 
though it be to a judge who has only done what it was expected he 
would do. 

The firm and fearless conduct of Judge Lippincott in dealing with the 
crimes against the suffrage in Hudson county deserves public commen- 
dation. The crimes were committed in the interest of the party to which 
he belonged, and although the crimes were abhorrent to all good men in 
the party, the criminals were screened by some of the county officials and 
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leaders of the county organization. 
a on] 
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The judge, with the earnest co-ope- 


ration of the prosecutor, to whom also high praise is due, made it felt 
that justice must be done without fear or favor; he made the jurors 
understand the gravity of the crimes and brought home to them their 


duty to convict every man that was proved to be guilty. 


By the sever- 


ity of his sentences he vindicated the purity of the ballot, and by his 


promptness in executing them, he defeated a conspiracy among certain 
of the officials to permit the escape of some notorious political workers. 
Sixty or seventy men have been sent to the penitentiary or state prison, 


and the state has been saved from the great danger of the failure to 


punish a crime which strikes at the root of our institutions. 


— 


~ 


MISCELLANY. 


OUR NEXT PORTRAIT. 


The August JouRNAL goes to press some 


days earlier than usual, and before our 
second portrait of a prominent member of 
the New Jersey bar is ready. It will ap- 
pear, however, in the September number, 


and regularly thereafter. 


JUDGE BRADLEY’S SUCCESSOR. 


The President, with the consent of the 
Senate, has appointed George C. Shiras of 
Pittsburg to be associate justice of the Su- 
preme Court of the United States and unless 
a change of Circuit should be made the new 
judge who takes Judge Bradley’s place will 
hold the third circuit and try cases in Tren- 
ton. It was hoped that New Jersey might 
herself be called on to supply Judge Brad- 
ley’s successor, and she offered several men 
well able to perform the duties of the office. 
The appointment, however, has gone to 
Pennsylvania, which furnished also the new 
Mr. 


Shiras is sixty years of age and a lawyer 


judge of the Circuit Court of Appeals. 


whose reputation has extended beyond the 
courts of his own state. He was chosen for 
no political reason, but because of his fitness 
for the place, and the appointment is gener- 


ally regarded as a very good one. 





THE AMERICAN BAR ASSOCIATION 


The fifteenth annual meeting of the asso- 
ciation will be held at Saratoga Springs, N. 
Y., on Wednesday, Thursday and Friday, 
August 24th, 25th and 26th, 1892. 





The sessions will be held at 10 o’clock A. 
M., and 8 P. M., on Wednesday and Thurs- 
day, and at 10 o’clock A. M., on Friday, at 
Putnam’s Music Hall, at corner of 
Broadway and Phila streets, nearly opposite 
the United States Hotel. 


the 


Wednesday Morning, 10 o'clock. 


The president’s address, by John F. Dil- 
lon, of New York. 

Nomination and election of members. 

Election of the general council. 

Reports of the secretary and treasurer. 

Report of the executive committee. 

Wednesday Evening, 8 o'clock. 

A paper by John W. Cary, of Chicago» 
on “ Limitations of Legislative Power in 
respect to Personal Rights and Private 
Property.” 

A paper by William L. Snyder, of New 
York, on “ The Problem of Uniform Legis- 
lation in the United States,” 

Discussion upon the subjects of the papers 
read, 

Thursday Morning, 10 o'clock. 

The annual address by John Randolph 
Tucker, of Virginia. 

Reports of 
report of 1891, page 469.) 


standing committee. (See 

1. Jurisprudence and Law Reform. 

2. Judicial Administration and Reme- 
dial Procedure. 

3. Legal Education and Admission to 
the Bar. 

4. Commercial Law. 
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5. International Law. 
6, Award of Gold Medal. 


Thursday Evening, 8 o'clock. 


Report of special committee on Uniform 
State Laws, etc. 

Report of special committee on Expres- 
sion and Classification of the Law. (See 
Report of 1891, page 469.) 

Report of special committee on Salaries | 
of Federal Judges. (See report of 1891, 
page 469.) 

Report of special committee on Pan- | 
Republican Congress. (See report of 1891, | 
page 469.) | 

Report of special committee on Indian | 
Legislation. (See report of 1891, page 469.) | 

Report of special committee on Adoption | 
of Uniform Maritime Bill of Lading. | 

| 


Friday Morning, 10 o'clock. 

Nomination of officers. 

Unfinished business. 

Miscellaneous business. 

Election of officers. 

The annual dinner will be given at the 
Grand Union Hotel at 8:30 o’clock on Fri- 
day evening. 


OBITUARY NOTICES. 

WILLIAM MuIRHEID died of consumption 
at his home in Jersey City, on July 26th, 
in the fifty-first year of his age. The terri- 
ble disease had been sapping his life for a 
long time, and he continued to work on 
bravely and cheerfully, long after his 
strength was gone. 

After serving at the front in the war of 
the rebellion he studied law in Jersey City 
with Isaac W. Scudder, and was admitted to 
the bar in 1866. He was early appointed 





United States Commissioner, and in 1872 he | 
was made Chief Supervisor of Elections and 
held both offices until his death. He | 
formed with Flavel McGee the firm of | 
Muirheid & McGee, and afterwards took | 
Governor Bedle as the senior partner. Mr. | 
Muirheid was both active and methodical, 
and conducted a large business with great 
ability. He made many friends and his 
death, though not unexpected, will be great- 
ly mourned. 


MISCELLANY. 








Susan Mary GREEN, widow of the late 
Chancellor William Henry Green, died in 
Trenton on Monday, July 25, 1892. 


BOOK NOTICES, 





THE AMERICAN STATE REporRts, contain- 
ing the cases of general value and author- 
ity, subsequent to those contained in the 
“American Decisions,” and the “American 
Reports,” decided in the courts of last 
resort of the several states selected, re- 
ported and annotated by A. C. FREEMAN, 
and the associate editiors of the “Ameri- 
“an Decisions,” vol. 24, 1892. Bancroft- 
Whitney Company, Law Publishers and 
Law Booksellers, San Francisco: 1892. 
The task of preparing this, as well as all 

of the preceding volumes of this series, has 
been well performed. In the selection of 
the cases reported in the present volume 
and the arrangement of the notes, the editor 
has used the same good judgment hereto- 
fore exercised and the result is a volume 
containing a large number of cases upon 
important subjects together with annota- 
tions added to most of them, all of which 
are of practical use. 

The cases re-reported have been taken 
from the reports of Montana, Michigan, 
Minnesota, Mississippi, Missouri, New Jer- 
sey, New York, Pennsylvania, Tennessee, 
Virginia, Wisconsin and Alabama. 

Among the notes of speciai interest may 
be found the following: Social Clubs, Dis- 
tribution of Liquors by ; Whether in Vio- 
lation of Liquor Laws—Notice to Agent as 
Notice to Principal—-Master and Servant; 
How far Servant may rely upon Superior 
Knowledge of Master Concerning Risks— 
Spendthrift Trusts, and Conversion of 
Chattels. 

The volume contains the usual index to 
the notes as well as a full digest index. 
AMERICAN RAILROAD AND CORPORATION 

Reports, being a collection of the current 

decisions of the courts of last resort in 

the United States pertaining to the law 
of railroads, private and municipal cor- 
porations, including the law of insurance, 

Banking, Carriers, Telegraph and Tele- 

phone Companies, Building and Loan 

Associations, etc. Edited and annotated 

by Joun Lewis, author of “A Treatise 

on Eminent Domain in the United 

States.” Vol. IV. E. B. Myers and 

Company, Law Publishers, Chicago; 1892. 
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This series of reports attempts to cover 
a wide and important field. The volume 
before us contains a number of cases which, 
to the lawyer in active practice, are of great 
value. A casual glance at the following 
cases, each of which is carefully annotated, 
will indicate the class of cases selected by 
the editor: 

At page 17, Miller v. Southern Pac. Ry. 
Co., as to who are fellow servants—p. 35, 
Small v. Minn. Elect. Matrix Co., on the 
power of directors or majority of stockhold- 
ers to lease or sell property essential to the 
corporate purposes—p. 48, Newgass v. St. 
Louis A. & T. Ry. Co., Eminent Domain, 
Time with reference to which damages 
should be assessed—p. 75, City of Chicago 
v. Trotter, Municipal Corporations, Regu- 
lating street processions, Police power—p. 
502, Handley v. Stutz, an exhaustive note 
on unpaid subscriptions to stock as a trust 
fund for creditors. The whole subject is 
covered in a note of twenty-six pages— 
p. 109, Johnson v. Maine & N. B. Ins. Co. 
Life insurance, conditions avoiding policy 
—p. 120, Stubbins v. Village of Evanston. 
Eminent domain. The question of damages, 
etc., between landlord and tenant. Also p. 
185, on the question whether mortgagees are 
necessary parties to condemnation proceed- 
ings—p. 164, Upham v. Detroit City Ry. 
Co, On carriers of passengers, Contribu- 
tory negligence, Riding on platform of 
street car—p. 169, McCarthy v. N. E. Order 
of Protection, Mutual benefit societies, 
Recent decisions on assessments, Forfeiture, 
Change of beneficiaries, Misrepresentation, 
etc.—p. 178, Central Trans. Co. vy. Pullman 
P. C. Co,, Corporations, Ultra’ vires con- 
tracts, Contracts in restraint of trade— 
p. 206, Am. Rapid Tel. Co. v. Hess, p. 206. 
Police power, Compelling railroads and 
quasi public corporations to make altera- 
tions and construct works for the public 
safety, convenience and welfare—p. 252 
Continental Ins. Co. v. Vaulue, Ques- 
tion in regard to incumbrances upon in- 
sured property—p. 320, Merrill v. Town of 


Monticello, Municipal’ and railroad bonds, 


























































Recent decisions—p. 360, Oldenburg vy, N. 

Y. Cent. & H. R. R. Co., Regarding acci- 

dents at railroad crossings—p. 390, Lake 

Shore & M. 8. Ry. Co., As to the duty to 

establish and enforce proper rules, ete.— 

p. 410, Denver T. & G. R. Co. v. Simpson. 

As to accidents to employes in coupling 

cars—p. 479, Clark v. Bever, Regarding 

liability to corporate creditors of holders of 
railroad stock issued as a bonus to contrac- 
tors for building the road—p. 621, Shipman 

v. Bank of State of N. Y., Banks and bank- 

ing, Forged checks, etc.—p. 631, Union 

Depot Co. v. Southern Ry. Co, Street rail- 

ways, Right to use each other’s tracks— 

p. 658, Kansas C. M. & B. R. Co. v. Riley. 

Carriers, Ejecting passengers, Extra fare 

regulations. Tender of fare after expulsion 

commenced, ete.—and p. 665, Garret v. W. 

U. T. Co. Limiting liability of telegraph 

companies failing to send messages, ete. 

This series of reports was begun in 1890, 
and each volume contains about 800 pages. 
The index to the present volume is very 
full and complete. 

How to Get Goop JUDGES: a study of the 
defects of the judicial systems of the states 
with a plan for a scientific judicial system, 
by Jonn A. WRIGHT, member of the com- 
mittee of the San Francisco Bar Associa- 
tion on the Judiciary. The 8. Carson 
Company, Publishers, San Francisco, 1892. 
The aim of this little book is to furnish 

a practical statement, not for the legal pro- 

fession only, but for general readers, of the 

evils which have hitherto and which still 
threaten the judiciary of some of the states 
of our country. 

While the book contains little that 
is new, vet it is carefully and well written, 
and as this subject as a general thing is not 
much considered by the general public, it 
may, if largely distributed, as we trust it 


will be, lead to further discussion. 


* Paper, Sir?” asked the newsboy. ‘No 
I never read,” was the blunt answer. “ Hi, 
boys, come here,” called out the gamin; 
“ here’s a man as is practicin’ for the jury !” 


—Er. 
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